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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



Ghassan Abdullah Al Shahb 

ByfflSJVEXTFH/END, 

Abdullah Al Shassi 



George W.Bush,et al., 
Respondents 



CV 05-2348 {EGS} 



NOTICE OF RECENT ACTIVITY IN GUANTANAMO CASES 
Petitioner respectfully submits this notice of recent activity in Guantanamo cases in 

further support of his opposition to the government's pending motion to dismiss. Most notably, 

the D.C. Circuit issued an order in Al Ginco v. Bush, D.C. Cir. No. 06-5 1 9 1 , on June 7, 2007, 

making clear that this Court has jurisdiction to hold this action in abeyance and may deny the 

government's motion to dismiss. Recent activity in other Guantanamo cases offers additional 

support for this disposition of the motions. 

First , a petition is pending in the D.C. Circuit seeking initial en banc hearing in Hanidan 
V. Gates. The petition asks the D.C. Circuit to overrule its decision in Boitinediene. The D.C. 
Circuit considers the petition sufficiently substantial that it has ordered the government to file a 
response. Second, petitions are pending in the Supreme Court seeking reheai'ing of the Court's 
denial of certiorari in Boumediene v. Bush. The Supreme Court considers the rehearing petitions 
sufficiently substantial that it invited a response from the Solicitor General. Third, the D.C. 
Circuit is considering in Bismullah v. Gates and Parhat v. Gates the scope of judicial review of 
Combatant Status Review Tribunal (CSRT) decisions and protective order to govern cases 
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brought in the B.C. Circuit under the Detainee Treatment Act of 2005 (DTA), Pub. L. No. 1 09- 
148, tit. X, 119 Stat. 2739 (2005). 

Second , on June 7, 2007, the Senate Judiciary Committee, by a vote of 1 1-8, approved S 
185, which would restore habeas corpus availability to detainees at Cuantanamo Bay Naval 
Base, detainees of which Petitioner is one Petitioner acknowledges that committee approval of a 
bill does not, eo ipso, create any change in the law However, active Congressional consideration 
of a change in the law which would require denial of Respondent's Motion to Dismiss suggests 
that present grant of dismissal in the face of Congressional reconsideration of the withdrawal of 
habeas corpus would prejudice Petitioner, by requiring him (if habeas corpus is restored) to 
begin these proceedings anew Denial or deferral of Respondent's Motion to Dismiss, would, on 
the other hand, work no prejudice upon Respondents. 
Al Ginco 

In its Al Ginco order, issued on June 7, 2007, the D.C. Circuit (1) denied the 
government's motion to vacate this Court's orders requiring the government to provide the 
petitioners' counsel with advance notice of any intended removal of the petitioners from 
Cuantanamo, and (2) denied the government's motion to dismiss the habeas petitions. The Court 
stated: 

The district court may consider in the first instance respondents' 
motion to dismiss and petitioners' motions to stay and hold in 
abeyance, which are currently pending before the district court in 
the actions underlying these consolidated appeals. 

(Ex. 1.) The D.C. Circuit's order makes clear that this Court retains jurisdiction over this case 
unless and until this Court dismisses this case, and that this Court need not dismiss this case but 
may grant Petitioners' stay and abey motion. 
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Boumediene. AI Odah, and Paracha 

In Boumediene v. Bush, 476 F.3d 981 (D.C. Cir. 2007), the D.C. Circuit ruled that the 
Military Commissions Act of 2006 (MCA), Pub. L. No. 1 09-366, 1 20 Stat. 2600 (2006), 
eliminated the jurisdiction of the federal courts to consider habeas actions by Guantanamo 
detainees, and that the Guantanamo detainees, as aliens outside the sovereign territory of the 
United States, lack constitutional rights and therefore lack standing to challenge the elimination 
of jurisdiction under the Suspension Clause. (Boumediene is consolidated with AI Odah v. 
United Slates.) 

On March 5, 2007, the Boumediene and AI Odah petitioners filed certiorari petitions in 
the Supreme Court seeking review of the D.C. Circuit's judgment. S. Q. Nos. 06-1195 & 06- 
1196. On April 2, 2007, the Supreme Court denied the petitions. 127 S.Ct. 1478 (2007). On 
April 27, 2007, the petitioners filed rehearing petitions and motions to defer consideration of 
those petitions pending the petitioners' exhaustion of their remedies under the DTA. On June 4, 
2007, the Supreme Court invited the Solicitor General to file a response to the petitioners' 
motions, a step that required the support of at least five Justices. The Solicitor General filed his 
response on June 19,2007. The petitioners filed replies on June 22, 2007. The A! Odah 
petitioners appended to their reply an affidavit of a retired military intelligence office who was 
involved in the CSRT process calling sharply into question the fairness of that process. (Ex. 2.) 

On April 1 1, 2007, the Boumediene and AI Odah petitioners asked the D.C. Circuit to hold the 
cases in abeyance and stay the mandate pending the Supreme Court's disposition of their 
certiorari petitions. On June 20, 2007, the D.C. Circuit denied the motions to hold the case in 
abeyance and stay the mandate. Boumediene v. Bush, D.C. Cir. Nos. 05-5062 & 05-5063; AI 
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Odah V. United States, D.C. Cir. No. 05-5064. (Ex. 3.) Under Fed. R. App. P. 41(b), the 
mandate is set to issue on June 27, 2007. 

On April 9, 2007, in another Guantanamo appeal, the D.C. Circuit, citing Boitmediene, 
ordered this Court to dismiss Paracha's habeas petition. Paraclw v. Bush, D.C. Cir. No. 05- 
5194. On May 24, 2007, Paracha moved to stay the mandate pending his filing of a certiorari 
petition in the Supreme Court. On June 20, 2007, the D.C. Circuit denied the petitioners' 
motions to hold the case in abeyance and to stay issuance of the mandate. (Ex. 4.) Paracha's 
certiorari petition will be filed by July 9, 2007. 

Hamdan 

On December 13, 2006, this Court dismissed Hamdan's habeas petition challenging the 
jurisdiction-stripping and military commission provisions of the MCA. Hamdan v. Rumsfeld, 
464 F. Supp. 2d 9 (D.D.C. 2006). On February 27, 2007, Hamdan filed a petition for certiorari 
before judgment in the Supreme Court. Hamdan v. Gates, S. Ct. No. 06-1 169. On April 30, 
2007, the Supreme Court denied the petition. On June 8, 2007, Hamdan moved in the D.C. 
Circuit for initial en banc hearing. On June 1 3, 2007, the D.C. Circuit sua sponte ordered the 
government to file a response to the petition. Hamdan v. Gates, D.C. Cir. No. 07-5042. The 
government's response is due by June 28, 2007. (Ex. 5.) 

AH 

Also pending in the Supreme Court is an original habeas petition that directly challenges 
the MCA jurisdictional holding of the Court of Appeals. In re All, S. Ct. No. 06-1 194. The 
Supreme Court considers the AH petition sufficiently serious that it invited the Solicitor General 
to respond. In response, the Solicitor General moved to dismiss All's petition. On June 25, 
2007, the Court granted All's motion to file under seal a response to the government's motion. 
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Bismuliah and Parhat 

On May 15, 2007, the D.C. Circuit heard argument in Bismuliah v. Gates, D.C. Cir. No. 
06-1 197, and Parhar v. Gales. D.C. Cir. No. 06-1397, the first cases brought under the Detainee 
Treatment Act of 2005. Among other things, the D.C. Circuit will consider the scope of judicial 
review of CSRT decisions under the DTA and the form of the protective order to govern DTA 
actions. The D.C. Circuit's decision may be relevant to this Court's consideration of any 
application by the government to vacate or modify the protective order that governs these habeas 



CONCLUSION 
Given the pendency of judicial and Congressional action that have the potential to re- 
affirm petitioner's access to habeas corpus relief, it would be pmdent, petitioner respectfully 
suggests, either to deny the government's motion to dismiss or defer a ruling on that motion until 
the judicial and legislative branches of the United States have reached a definitive conclusion on 
the availability of habeas coipus relief to Guantanamo detainees. 

Burlington, Vermont. 

June 28, 2007 
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Respectfully submitted, 

/s/ Robert D. Rachlin 

Robert R. Rachlin 
Downs Rachlin Martin PLLC 
POBox 190 
199 Main Street 
Burlington, VT 05402-0190 
(802) S46-8327 
rTachlrn@drm.com 
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